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European	  source	  of	  law	  
on	  public	  procurement	  

	  
DIRECTIVE	  2004/18/EC	  	  

of	  the	  European	  Parliament	  and	  of	  the	  Council	  
of	  31	  march	  2004	  

on	  the	  coordina9on	  of	  for	  the	  award	  of	  public	  
works	  contracts,	  procedures	  	  public	  supply	  

contracts	  and	  public	  service	  contracts	  



European	  source	  of	  law	  
on	  public	  procurement	  

An	  European	  DirecJve:	  
-‐  	   is	   a	   general	   legisla9ve	   act	   of	   the	   European	  
Union,	   which	   shall	   be	   implemented	   by	   each	  
Member	  States	   in	   its	  na9onal	   legal	   system	  (not	  
self-‐execu9ng).	  
-‐ 	   defines	   the	   framework	   compulsory	   rules	   of	   a	  
specific	   subject	   maLers	   leaving	   the	   Member	  
States	  with	  a	  certain	  amount	  of	  leeway	  as	  to	  the	  
exact	  rules	  to	  be	  adopted.	  



NaJonal	  source	  of	  law	  
on	  public	  procurement	  

(Examples)	  
-‐  Italy:	   Legisla9ve	   Decree	   dated	   12	   April	   2006,	  
no.	   163	   –	   Code	   of	   the	   public	   contracts	   for	  
works,	  services	  and	  supplies;	  

-‐  Sweden:	   Swedish	   Public	   Procurement	   Act	  
(2007:1091	  –	  LOU)	  

-‐  Poland:	   Act	   of	   29	   January	   2004	   –	   Public	  
Procurement	  Law	  



DirecJve	  2004/18/EC	  
Scope	  

The	  Direc9ve	  2004/18/EC	  shall	  apply	   	  for	  the	  awarding	  
of	  :	  
•  Public	  works	  contracts:	  realisa9on	  of	  building	  or	  civil	  
engineering	  works.	  

•  Public	  supply	  contracts:	  	  purchase	  of	  products.	  
•  Public	  service	  contracts:	  	  provision	  of	  services.	  
	  

(Public	  Procurement)	  



DirecJve	  2004/18/EC	  
ContracJng	  Authority	  

En99es	   subject	   to	   the	   applica9on	  of	   the	  Direc9ve	  no.	  
2004/18	  	  are	  the	  so	  called	  	  Contrac9ng	  Authori9es:	  	  
-‐  State	  (central	  authori9es);	  
-‐  regional	  or	  local	  authori9es;	  
-‐  bodies	   governed	   by	   public	   law	   (state-‐owned	  
companies);	  

-‐  associa9ons	   formed	   by	   one	   or	   several	   of	   such	  
authori9es	  or	  one	  or	  several	  of	  such	  bodies	  governed	  
by	  public	  law.	  

	  	  



DirecJve	  2004/18/EC	  
Thresholds	  

The	  provisions	  of	  Direc9ve	  2004/18/EC	  shall	  apply	  only	  
to	   the	   awarding	   of	   contracts	   which	   have	   a	   value	  
exclusive	   of	   value-‐added	   tax	   (VAT)	   es9mated	   to	   be	  
equal	  to	  or	  greater	  then:	  
-‐	  €	  5.000.000,00	  for	  public	  works	  contracts;	  
-‐ 	  €	  200.000,00	  for	  public	  supply	  and	  services	  contracts.	  
Public	   contracts	   which	   have	   a	   value	   es9mated	   lower	  
than	   that	   above	   indicated	   are	   awarded	   in	   compliance	  
with	  the	  na9onal	  procurement	  rules.	  

Principles	  set	  by	  the	  Direc9ve	  shall	  in	  any	  case	  apply.	  



DirecJve	  2004/18/EC	  
Contracts	  Awarding	  Principles	  	  

Ar9cle	   2	   of	   the	   Direc9ve	   no.	   2004/18	   seLles	   the	  
principles	  which	   shall	   apply	   to	   all	   public	   procurement	  
procedures:	  	  
“Contrac(ng	   authori(es	   shall	   treat	   economic	  	  
operators	   equally	   and	   non‑discriminatorily	   and	   shall	  
act	  in	  a	  transparent	  way.”	  
-‐>	  principle	  of	  equal	  treatment	  
-‐>	  principle	  of	  non	  discrimina9on	  
-‐>	  principle	  of	  transparency	  
-‐>	  principle	  of	  propor9onality	  
	  
	  



DirecJve	  2004/18/EC	  
Award	  procedures	  

	  
	  
	  

Open procedures  
(single phase procedure) 

Procedures whereby any interested economic 
operator may submit a tender. 
 

Restricted procedures 
(two-phases procedure) 

Procedures in which any economic operator may 
request to participate and whereby only those 
economic operators invited by the contracting 
authority may submit a tender. 
	  



DirecJve	  2004/18/EC	  
Award	  procedures	  

	  
	  
	  

Competitive dialogue  
(for particularly complex contracts only) 

Procedure in which any economic operator may 
request to participate and whereby the contracting 
authority conducts a dialogue with the candidates 
admitted to that procedure, with the aim of 
developing one or more suitable alternatives 
capable of meeting its requirements, and on the 
basis of which the candidates chosen are invited to 
tender.	  
	  



DirecJve	  2004/18/EC	  
Award	  procedures	  

	  
	  
	  

 
Negotiated procedures  

(applicable only in specifically designated) 
Procedures whereby the contracting authorities 
consult the economic operators of their choice and 
negotiate the terms of contract with one or more of 
these.	  



DirecJve	  2004/18/EC	  
Contract	  noJce	  main	  elements	  

-‐ 	  The	  chosen	  award	  procedure;	  
-‐ Criteria	   for	   qualita9ve	   selec9on	  of	   the	   candidates	   or	  
tenderes:	  
•  	   selec9on	   criteria	   regarding	   the	   personal	   situa9on	   of	  
economic	   operators	   that	   may	   lead	   to	   their	   exclusion	   (eg.	  
convic9on	   by	   final	   judgment	   for	   par9cipa9on	   in	   a	   criminal	  
organisa9on),	   and	   required	   informa9on	   proving	   that	   they	   do	  
not	  fall	  within	  the	  cases	  jus9fying	  exclusion;	  
• 	  minimum	  economic	   and	   technical	   standards	   (economic	   and	  
financial	   standing,	   technical	   and/or	   professional	   ability)	  
required	  to	  the	  economic	  operator	  for	  the	  par9cipa9on	  to	  the	  
tender,	   informa9on	   and	   any	   necessary	   formali9es	   for	   their	  
assessment;	  	  

	  
	  



DirecJve	  2004/18/EC	  
Contract	  noJce	  main	  elements	  

-‐ Technical	   specifica9ons:	   performance	   or	   func9onal	  
requirements	   of	   the	   works,	   products	   or	   services	  
subject	  maLer	  of	  the	  contract	  
-‐ Criteria	  to	  be	  used	  for	  award	  of	  the	  contract:	  

• 	  lowest	  price,	  or	  
•  	   most	   economically	   advantageous	   tender	   (criteria	  
represen9ng	   the	   most	   economically	   advantageous	   tender	   as	  
well	  as	  their	  weigh9ng	  shall	  be	  expressly	  men9oned)	  

	  



Procurement	  management	  
Procurement	  Process	  

The	  procurement	  cycle	  is	  divided	  in	  three	  main	  steps:	  
1.	  Planning	  phase	  

	   Iden9fica9on	   of	   the	   needs	   and	   analysis	   of	   how	   this	   needs	  
can	  be	  sa9sfied.	  Contract	  document	  draaing.	  

2.	  Contract	  awarding	  phase	  
	   From	   contract	   no9ce	   publica9on	   to	   award	   decision	  
(qualifica9on	  of	  the	  candidates/tenderers,	  evalua9on	  of	  the	  
tenders,	  award	  of	  the	  contract)	  	  	  

3.	  Contract	  execu9on	  phase	  
Contract	  performance	  and	  performance	  evalua9on	  

	  
	  
	  
	  



Procurement	  management	  
Procurement	  Process	  Strategy	  

The	   procurement	   planning	   is	   a	   crucial	   and	   essen9al	  
phase	   for	   the	   successful	   performance	   of	   the	   whole	  
process	  and	  for	  managing	  typical	  procurement	  risks.	  
	  

	  
	  
	  
	  
	  

RISK	   MISURES	  to	  avoid	  the	  risks	  

Key	   output	   are	   not	   of	  
appropriate	  quality	  

Provide	   clear	   technical	   specifica9on	   defining	  
quality	   requirements.	   Link	   payments	   to	   the	  
performance	  stages.	  

Prices	   do	   not	   represent	  
value	  for	  money	  

Prior	  regular	  benchmarking	  for	  defining	  the	  correct	  
maximum	   value	   of	   the	   contract.	   Encouraging	  
maximum	  compe99on.	  	  	  

Suppliers	  fail	  to	  deliver	   Assessment	   of	   tenderers’	   financial	   viability	   and	  
past	  performance,	  having	  a	  good	  knowledge	  of	  the	  
tenderer	  markets	  and	  tender	  chain.	  



Procurement	  management	  
Procurement	  Process	  Strategy	  

e.g.	   sedng	   in	   the	   tender	   documenta9on	   appropriate	  
criteria	   for	   qualita9ve	   selec9on	   (economical/financial	  
standing	   requirements,	   technical/professional	   ability	  
requirements)	  of	  candidates	  or	   tenderers	  will	  produce	  
the	   effect	   that	   only	   desired	   categories	   of	   economic	  
operators	   will	   be	   able	   to	   par9cipate	   to	   the	   selec9on	  
procedure	   (to	   be	   tempered	   with	   the	   principle	   of	  
propor9onality).	  



Sincrotrone	  Trieste	  S.C.p.A.	  
“Main	  Fermi”	  tender	  procedure	  

	  
Restricted	   procedure	   for	   the	   realisa9on	   of	   civil	   and	  
plants	  infrastructures	  for	  FERMI@EleLra	  Project	  (value	  
€	   22,746,367.45)	   and	   the	   realisa9on	   self-‐financed	   by	  
the	   contractor	   of	   a	   tri-‐genera9on	   plant	   (value	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
€	  2,928,972.92)	  
	  
EvaluaJon	   criteria:	   most	   economically	   advantageous	  
tender	  (technical	  quality	  evalua9on)	  
	  



Sincrotrone	  Trieste	  S.C.p.A.	  
“Main	  Fermi”	  tender	  procedure	  

ParJcular	  condiJons	  to	  which	  the	  performance	  of	  the	  contract	  
was	  subject:	  
-‐	   subsequent	   install	   payments	   each	   due	   upon	   performance	   of	  
works	  for	  the	  value	  of	  €	  3,000,000.00	  
-‐	  acceptance	  of	  the	  obliga9on	  of	  self-‐financing	  the	  realisa9on	  of	  
the	  tri-‐genera9on	  plant	  and	  opera9ng	  it	  for	  a	  period	  of	  10	  years	  
upon	   payment	   of	   an	   annual	   fee	   for	   the	   remunera9on	   of	   the	  
capital	   investment	  and	  the	  opera9on	  and	  maintenance	  costs	  of	  
the	  tri-‐genera9on	  plant	  
Effect:	  to	  encourage	  the	  parJcipaJon	  of	  very	  reliable	  economic	  
operators.	  



Sincrotrone	  Trieste	  S.C.p.A.	  
“Main	  Fermi”	  tender	  procedure	  

WeighJng	   and	   main	   sub-‐weighJng	   given	   to	   each	   criteria	   for	  
the	  evaluaJon	  of	  the	  tender:	  
	  
	  
	  
	  
	  
	  
	  
	  

	  

ELEMENTS	   WEIGHTS	   MAIN	  SUB-‐WEIGHTS	  

Techn i ca l	   qua l i t y	   o f	  
improving	  solu9ons	  

30	   20	  of	  which	  for	  the	  improving	  diggin	  
solu9ons	  

P r o p o s a l 	   f o r 	   t h e	  
trigenera9on	  plant	  

20	   6	   of	   which	   for	   improving	   solu9ons	  
for	  energy	  efficiency	  

Price	  mark-‐down	   20	   15	   of	   which	   for	   civil	   and	   plant	  
infrastructure	  price	  mark-‐down	  and	  
5	   of	   which	   for	   annual	   fee	   mark-‐
down	  

Quality	  and	  organisa9on	  of	  
the	  construc9on	  site	  

15	  

Reduc9on	   of	   performance	  
dura9on	  

15	  



Sincrotrone	  Trieste	  S.C.p.A.	  
“Main	  Fermi”	  tender	  procedure	  

The	   chose	   of	   adop9ng	   the	   most	   economically	  
advantageous	   tender	   criteria	   for	   the	   awarding	   of	   the	  
tender,	  a	  well	  balanced	  weigh9ng	  aLribu9on	  between	  
technical-‐quality	   elements	   and	   price	   elements,	   the	  
sedng	   of	   high	   weights	   for	   the	   evalua9on	   of	   specific	  
technical	  improving	  solu9on	  shall	  encourage	  and	  favor	  
innovaJve	   tenders	   in	   the	   evalua9on	   process,	  
preven9ng	   poor,	   low-‐cost	   technical	   bids	   to	   be	  
awarded.	  
Awarding	   price	   shall	   be	   liLle	   higher,	   but	   contrac9ng	  
authori9es	  shall	  benefit	  beLer	  and	   innova9ve	  solu9on	  
in	  the	  tender	  performance	  	  	  
	  
	  
	  
	  
	  
	  
	  
	  
	  

	  



Sincrotrone	  Trieste	  S.C.p.A.	  
“Kyma”	  Tender	  

Restricted	  procedure	   for	  the	  selec9on	  of	  one	  or	  more	  
partners	   with	   whom	   to	   cons9tute	   a	   capital	   based	  
c ompany	   f o r	   t h e	   d e s i g n ,	   e x e cu9on	   a nd	  
commercializa9on	  	  of	  undulators	  and	  the	  development	  
of	   other	   related	   industrial	   and	   commercial	   ac9vi9es	  
and	   awarding	   of	   the	   supply	   of	   18	   undulators	   for	   the	  
FERMI@EleLra	  project	  (value	  €	  	  9,000,000.00)	  
	  
EvaluaJon	   criteria:	   most	   economically	   advantageous	  
tender	  (technical	  quality	  evalua9on)	  
	  
	  
	  
	  



Pre-‐commercial	  Procurement	  

Direc9ve	  2004/18	  [see	  ar9cle	  16	  (1)(f)]	  shall	  not	  apply	  
to	   “research	   and	   development	   services	   other	   than	  
those	   where	   the	   benefits	   accrue	   exclusively	   to	   the	  
contrac(ng	   authority	   for	   its	   use	   in	   the	   conduct	   of	   its	  
own	   affairs,	   on	   condi(on	   that	   the	   service	   provided	   is	  
wholly	  remunerated	  by	  the	  contrac(ng	  authority”	  
	  	  
	  

Pre-‐commercial	  Procurement	  
	  
	  
	  
	  



Pre-‐commercial	  Procurement	  
Main	  Features	  

1.	  Scope	  limited	  to	  R&D	  services:	  
R&D	  can	  cover	  ac9vi9es	  such	  as	  solu9on	  explora9on	  and	  design,	  
prototyping,	  up	  to	  the	  original	  development	  of	  a	  limited	  volume	  
of	  first	  products	  or	  services	  in	  the	  form	  of	  a	  test	  series.	  
Included:	  limited	  produc9on	  or	  supply	  of	  first	  original	  developed	  	  
products	  or	  service	  for	  tes9ng	  and	  quality	  standards	  verifica9on.	  
Excluded:	  commercial	  development	  ac9vi9es	  

2.	   Risk-‐benefits	   sharing	   according	   to	   market	  
condiJons	  
Public	   authori9es	   share	   with	   industrial	   partners	   risks	   and	  
benefits	  of	  the	  R&D	  ac9vi9es	  needed	  to	  develop	  the	  innova9ve	  
solu9ons	  (IPRs	  on	  R&D	  results	  are	  shared).	  	  



Pre-‐commercial	  Procurement	  
	  

[See	  page	  4	  of	  COM(2007)	  799	  final]	  



Sincrotrone	  Trieste	  S.C.p.A.	  
Broad	  Area	  Announcement	  (BAA)	  

Open	  procedure	  for	  selec9on	  of	  partner	  with	  whom	  to	  
s9pulate	  a	  collabora9on	  contract	  for	  the	  development	  
of	  new	  technologies	  (R&D	  services)	  
(The	   procedure	  was	   conceived	   based	   on	   ordinary	   open	   tender	  
procedure	  and	  in	  respect	  of	  public	  procurement	  principles)	  

The	  BAA	  no9ce	   stated	   the	   criteria	   and	   the	  weights	   of	  
importance	   for	   the	   evalua9on	   of	   the	   most	  
economically	   advantageous	   proposals	   by	   a	   technical	  	  
commission.	  
	  

ELEMENTS	   WEIGHTS	  

Competence	   of	   the	   personal	   and	   adequacy	   of	   the	   ins9tu9on	   at	   the	  
disposal	  of	  the	  proponent	  

30	  

Scien9fic	  and	  technical	  merits	  	  of	  the	  submiLed	  proposal	   40	  

Credibility	  and	  soundness	  of	  es9mated	  cost	   30	  



ERICs	  procurement	  system	  

Direc9ve	  2004/18/CE	  shall	  not	  apply	  to	  public	  contracts	  
governed	   by	   different	   procedural	   rules	   and	   awarded	  
pursuant	   to	   the	   par9cular	   procedure	   of	   an	  
interna9onal	  organisa9on	  [see	  art.	  15	  (c)].	  
	  
An	   ERIC	   is	   an	   interna9onal	   organisa9on	   within	   the	  
meaning	   of	   Ar9cle	   15(c)	   of	   Direc9ve	   2004/18/EC	   [see	  
ar9cle	  7(3)	  of	   the	  Council	  Regula9on	  no.	  723/2009	  on	  
the	   Community	   legal	   framework	   for	   a	   European	  
Research	  Infrastructure	  Consor9um]	  



ERICs	  procurement	  system	  

An	   ERIC	   shall	   not	   apply	   the	   procurement	   rules	  
established	   by	   direc9ve	   2004/18/EC	   on	   public	  
procurement,	   but	   shall	   define	   its	   own	   procurement	  
policy	   respecJng	   principles	   of	   transparency,	   non-‐
discriminaJon	  and	  compeJJon.	  
Basic	  principles	  of	  such	  policy	  shall	  be	  provided	   in	   the	  
Statute	  of	  the	  ERIC	  



Sincrotrone	  Trieste	  S.C.p.A.	  
Industrial	  Liaison	  Office	  
procurement	  procedures	  

	  
Industrial	   Liaison	   Office	   (ILO)	   of	   Sincrotrone	   Trieste	  
S.C.p.A.	   manages	   technology	   transfer	   and	   promotes	  
the	  use	  of	  Laboratory	  facili9es	  in	  applied	  research	  and	  
for	  industrial	  applica9ons.	  
ILO	  carries	  out	  commercial	  ac9vi9es	  ac9ng	  as	  a	  private	  
economic	   operator,	   fulfilling	   standard	   and	   good	  
prac9ces	   in	   the	   selec9on	   and	   management	   o	   its	  
suppliers.	  




